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Pension Committee
29th January 2016

   Consultation on revoking and replacing the LGPS (Management 
and Investment of Funds) Regulations 2009

Report of the Strategic Finance Director 

Background

In addition to publishing criteria on the pooling of Local Government Pension 
Scheme (LGPS) investments on 26th November 2015, the government also 
published a consultation on revoking and replacing the LGPS (Management and 
Investment of Funds) Regulations 2009.

This consultation is partly to modernise the regulations, which were last updated in 
2009, but also to facilitate the pooling of investments within the LGPS. The proposed 
changes to the Investment Regulations are included in their consultation document 
entitled, LGPS: Revoking and replacing the Local Government Pension Scheme 
(Management and Investment of Funds) Regulations 2009 and in the draft LGPS 
(Management and Investment of Funds) Regulations 2016.

 Both these documents are attached with this report and are summarised below.

Report

This consultation has been issued in parallel to the criteria on pooling
as Government recognises that the existing regulations place restrictions on
certain investments that may constrain authorities considering how best to pool
their assets. The deadline for responding to the consultation on the investment 
regulations is 19 February 2016.

 The consultation consists of:–
 (i) proposed revisions to the Investment Regulations to provide more flexibility
 and
 (ii) the introduction of a safeguard to ensure this flexibility is used appropriately.

(i) Proposed revisions to the Investment Regulations

The current Investment Regulations were introduced in 2009 and sought to
ensure that authorities established a balanced and diversified portfolio by placing
restrictions on the proportion of their assets that could be invested in different
vehicles. As part of the LGPS reform process it was highlighted that this could
prevent authorities from making meaningful allocations to a collective investment
vehicle (CIV) or pool. There was also some uncertainty as to what constituted a
permitted investment as some asset classes were explicitly referenced but others
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were not.

The proposed revisions are a package of reforms that remove some of the
existing prescribed means of securing a diversified investment strategy. The
proposed changes would move towards the “prudent person” approach to
investment that applies to trust-based pension schemes. This places the onus on
authorities to determine a suitable balance of investments to meet its liabilities
whilst taking account of risk.

Government’s intention is to deregulate and simplify the regulations. As part of
this, some of the existing provisions have not been carried forward into the draft
2016 regulations in the expectation that they would be effectively maintained by
general law provisions and so specific regulation is no longer required. These
include the requirement to comply with the Myners’ Principles (Regulation
12(3)) although authorities should still have regard to the guidance.

The key aspects of the draft regulations are:

 The existing schedule of limitations on investments (Schedule 1) has been
removed. Instead authorities will be expected to take a prudential
approach, demonstrating that they have given consideration to the
suitability of the different types of investment, have ensured an
appropriately diverse portfolio of assets, and have ensured an approach to
managing risk.

 The existing Statement of Investment Principles (Regulation 12 of the
current Regulations) will be replaced by an Investment Strategy Statement
(Regulation 7 of the draft Regulations) which must cover:

o  A requirement to use a wide variety of investments.

o The authority’s assessment of the suitability of particular
investments and types of investments.

o The authority’s approach to risk, including how it will be
measured and managed.

o The authority’s approach to collaborative investment, including
the use of collective investment vehicles and shared services.

o The authority’s environmental, social, and corporate governance
(ESG) policy. This includes the extent to which ESG factors are
taken into account in the selection, retention, and realisation of
investments. Guidance on how these policies should reflect UK
foreign policy and related issues will be published ahead of the
new regulations coming into force.

o  The authority’s policy on the exercise of rights, including voting
rights, attached to its investments.

 The statement must be published no later than six months after
the regulations come into force (currently expected to be 1
October 2016).
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 The 2009 regulations would remain in place until the authority
publishes an investment strategy statement or until 6 months after
the new regulations come into effect.

 The introduction of safeguards (Regulation 8) to ensure that the more
flexible legislation proposed is used appropriately, and that the guidance
on pooling assets is adhered to, including a power to allow the Secretary
of State to intervene in the investment function of an administering
authority when necessary.

(ii) Introduction of a safeguard

The Government also proposes to introduce a power to allow the Secretary of
State to intervene in an authority’s investment function to ensure that authorities
take advantage of the benefits of scale offered by pooling and deliver investment
strategies that adhere to regulation and guidance (Regulation 8).

The consultation sets out the evidence that the Secretary of State may draw on
before deciding to intervene and makes clear that any direction will need to be
proportionate. This evidence may include authorities:

 Ignoring information on best practice.

 Not following the investment regulations or not having regard to
guidance published by the Secretary of State.

 Carrying out another pension-related function poorly.

It is intended that this power will allow the Secretary of State to act if best
practice or regulation is being ignored, which will help to ensure that authorities
continue to pursue more efficient means of investment. It could be used to
address authorities that do not bring forward proposals for pooling their assets in
line with the published criteria and guidance.

If intervention into the investment function is considered to be necessary the
Secretary of State may order a further investigation to provide the analysis
required to make a decision. The administering authority would be obliged to
provide any information deemed necessary and would be invited to participate in
the review and provide evidence to support its actions.

If an intervention is required, the Secretary of State would determine the
appropriate extent of intervention. The power has been left intentionally broad to
ensure that a tailored and measured course of action is applied.

Potential interventions could include:

 Requiring an authority to develop a new investment strategy statement in
line with the relevant guidance.

 Directing an authority to invest all or a portion of its assets in a particular
way that more closely adheres to the criteria and guidance e.g. through a
pooled vehicle.
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 The investment function is exercised by the Secretary of State or their
nominee.

 The implementation of the investment strategy is undertaken by another
body.

Where an intervention is considered necessary the Secretary of State will write to the 
authority to outline the proposed intervention. This will include:

 A detailed explanation of why the intervention is needed including
supporting evidence.

 A clear description of the proposed intervention.

 The timetable for the intervention including when the intervention is
formally reviewed; and

 The circumstances under which the intervention might be lifted prior to
review.

In the event of an intervention any resulting costs, charges and expenses incurred in 
administering the fund would be met by the pension fund assets.

The consultation asks eight questions in relation to the above. These are detailed in 
the attached annex with a summary of the key points on which the Committee may 
wish to respond.

Recommendation

That the Committee considers the questions and key issues on which it may wish to 
respond, and determines whether it wishes to delegate to the Strategic Finance 
Director and Chairman of the Pension Fund to submit a response based around the 
key points detailed below in the annex.

Contact Officer

Graham Burrow (01452 328944)
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ANNEX

Proposed revisions to the Investment Regulations

There are four questions asked as part of these proposed revisions:

  Does the proposed deregulation achieve the intended policy aim of
removing any unnecessary regulation while still ensuring that authorities’ 
investments are made prudently and having taken advice?

Key Points : Support for removing unnecessary regulation.

  Are there any specific issues that should be reinstated?

Key Points : Officers do not feel that any specific issues need to be reinstated.

 Is six months the appropriate period for the transitional arrangements to
remain in place?

Key Points : Under the proposed regulations there is a requirement to publish 
an Investment Strategy Statement “no later than 1st October 2016”. The 
regulations also state that “the Authority must review and if necessary revise 
its investment strategy from time to time, and at least every 3 years.” The 
Investment Strategy is by its nature heavily linked to the Administering 
Authority’s Funding Strategy Statement, but no mention has been made in the 
proposed regulations to this document. 

Given that the logical time to review the Investment and Funding Strategies is 
after the triennial valuation, the results of which will be finalised by the end of 
March 2017, it would seem sensible to increase the deadline to 31st May 2017 
to allow for detailed consideration of the changes to both strategies.

 Should the regulation be explicit that derivatives should only be used as a
risk management tool? Are there any other circumstances in which the
use of derivatives would be appropriate?

Key Points : Suggest that a definition of “derivative instruments” should  
reflect the investments regulations applying to the private sector, ie “derivative 
instruments may only be made in so far as they –
(a) Contribute to reductions of risks: or
(b) Facilitate efficient portfolio management”

Introduction of a safeguard

There are also four questions asked as part of this proposal:

 Are there any other sources of evidence to establish whether an
intervention is required?

Key Points : No other sources identified.
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 Does the intervention allow authorities sufficient scope and time to
present evidence in favour of their existing arrangements?

Key Points : The proposed regulation do not currently state a set period of 
time for Authorities to review their Investment Strategy Statement or to 
provide evidence following consultation by the Secretary of State under 
regulation 8 (3). A set period of time such as 3 months could be an 
appropriate period.

 Does the proposed approach allow the Secretary of State sufficient
flexibility to ensure that they can introduce a proportionate intervention?

Key Points : Officers have concerns in relation to regulation 8 (2) (b) where 
the Secretary of State could specify what investments should be made. This 
may not meet the objectives of the Fund as stated in the Funding Strategy 
Statement. Officers would be concerned if this was a method of ensuring 
Funds invest in specific asset classes which didn’t meet the risk / return profile 
objectives of the Fund’s investment strategy.

 Do the proposals meet the objectives of the policy to make a
proportionate intervention if an authority has not had regard to best
practice, guidance, or regulation?

Key Points : Do not feel that an informed response can be made until best 
practice guidance is issued. 


